Introduction of The Bribery Act 2010 

The Bribery Act 2010 was given Royal Assent in April 2010. Prior to the Act the law relating to bribery was contained in a number of different pieces of legislation, resulting in a rather confusing approach. The various pieces of law, some over 100 years old, have been brought together in this one Act.

It was originally planned to introduce the Act in April 2011. However, the government had committed to producing guidelines for the Act, and there was a delay in producing these which resulted in a delay in the introduction of the Act. It will now be introduced on 1 July 2011.  

For the purposes of this Act bribery is defined as the giving or taking of a reward in return for acting dishonestly and/or in breach of the law. 
The four offences 

Under the Bribery Act 2010 there are four possible offences. 

Bribing another person


The offering, promising or giving of a reward to induce a person to perform a relevant function or activity improperly.

For this offence to be committed there needs to be evidence that the act under consideration was carried out with the purpose of inducing a person to act improperly. The government guidance gives the example of inviting clients to a Six Nations match at Twickenham to cement good relations. This act of hospitality is unlikely to be seen as a bribe because the purpose is not to induce improper behaviour.

Being bribed


The accepting of, agreeing to accept or requesting of a reward in return for performing a relevant function or activity improperly.

A ‘relevant function or activity’ includes any activity of a public nature or any activity connected to a business. 

‘Acting improperly’ will be any breach of what a reasonable person in the UK would expect in relation to the performing of the function or activity. However, note that the offences apply even if the function or activity is not taking place in the UK.

Bribing a foreign public official


This is a specific offence of trying to influence a foreign public official with the intention of obtaining or retaining business in a situation where the public official was not permitted or required by law to be influenced.

The government guidance makes specific comment about situations that can occur when seeking tenders for publicly funded contracts. In such situations governments often permit those tendering for the contract to offer some kind of additional investment in the local economy, or to carry out some act that would be of benefit to the local community. If relevant written law permits or requires an official to be influenced by such an arrangement then this will fall outside of the offence. If the additional investment would amount to an advantage to the foreign public official and there is no reference in local law as to whether this is permitted, then prosecution is possible – consideration would be given to the public interest in prosecuting.

Failure to prevent bribery


This - the 'corporate offence' - occurs when an organisation fails to stop people who are operating on its behalf from being involved in bribery. 

It is the ‘corporate offence’ that organisations need to pay particular attention to. This offence could occur as a result of the activities of a range of people working on behalf of the organisation – an employee, consultant or agent, for example – if those individuals were involved in accepting or receiving a bribe which resulted in the organisation gaining or retaining business. This is a change to the current approach to the law where only bribery involving senior managers is likely to result in legal action. 

Note that the offence of bribery relevant to this Act could be committed in the UK or overseas. Specifically offences may be prosecuted if:

· committed by a British national or corporate or individual who is ordinarily resident in the UK regardless of where the offence was committed, and/or

· any act or omission which forms part of the act is committed in the UK.

In addition the corporate criminal offence will apply to commercial organisations with a business presence in the UK regardless of whether or not the bribe is paid in the UK or the procedures are controlled from the UK. 

If the ‘corporate offence’ is committed, then both the organisation and its directors can receive sanction including unlimited fines. The possible sanction for an individual involved in bribery is raised from 7 years in jail to 10 years. 

Possible defences - the six guiding principles 

If the corporate offence does result in an organisation receiving sanction as a result of the activities of an individual (or individuals), there is a potential defence that the organisation can use. The defence would require an organisation to demonstrate that it had adequate procedures in place to stop any bribery from occurring.

In the government guidance six guiding principles set out the approach that organisations should use to prevent bribery occurring in their organisation. These six guiding principles are:

Proportionate procedures


An organisation should put procedures in place that prevent bribery by people who are associated with the organisation. The procedures should be proportionate to the bribery risks that are faced and the nature, scale and complexity of the activities of the organisation. The procedures should be clear, practical, accessible, effectively implemented and enforced.

Top level commitment


The top level management of an organisation must be committed to preventing bribery by all people associated with the organisation. They must promote a culture where bribery is seen as unacceptable by all. This can be achieved by involvement in creating procedures, in training and in communicating the organisation’s stance on bribery (the detailed involvement of senior management will partly depend on the size of the organisation). Senior management should be seen to be involved in any critical decisions that impact on allegations or prevention of bribery.

Risk assessment


The organisation should assess the risk that bribery poses to the organisation. This assessment includes the consideration of the nature and extent of its exposure to potential external and internal risks of bribery. The assessment should be carried out on a regular basis, should be informed (by reference to fact) and should be documented. The government guidance suggests that risks can be divided into five broad categories:

· Country – is there a culture of corruption in a particular country, or no ant-bribery legislation?

· Sector – is the organisation operating in a sector where bribery is more common?

· Transaction – is the transaction one where bribery is more common?

· Business opportunity – is the activity one of particularly high value, or involving a lot of different groups?

· Business partnership – are there a number of intermediaries involved in the transaction?

Due diligence


There must be effective due diligence procedures in place that take a proportionate and risk based approach in respect of those involved in the organisation or carrying services out on behalf of the organisation. Due diligence should be carried out to mitigate identified bribery risks.

Communication (including training)


The organisation’s stance on bribery should be clearly communicated to all employees, and to all those carrying out services on behalf of the organisation. This should include appropriate training which educates individuals about how to address situations where bribery might occur and emphasis on the anti-bribery culture within the organisation.

Monitoring and review


There should be an ongoing monitoring process of the anti-bribery procedures with regular reviews taking place. Any issues that are identified should be addressed and remedial action should be taken. 

Actions to be taken by organisations 

In December 2009 Lord Bach (who was then the Parliamentary Under Secretary of State) made some suggests about actions organisations should take in preparation for the introduction of the Bribery Act 2010. Although the government guidance was not available at this time the suggestions included some sound practical steps that are still relevant. Using these points, and building on the guidance that has now been published, it is recommended that organisations consider the following: 

Named person responsible for anti-bribery actions


It is recommended that an organisation has a named person responsible for overseeing all anti-bribery actions. This should be a member of the senior management team. 

Anti-bribery culture


The organisation should promote a culture whereby bribery is never acceptable. This culture should be promoted and lead by senior management.

Anti-bribery policy


All organisations should ensure that they have an anti-bribery policy that is communicated to all employees.

Financial controls


It is recommended that a review is undertaken of the levels of signature required for different levels of transaction and that multiple authorisation is required for significant transactions.

Review of due diligence procedures


It is recommended that organisations review their due diligence procedures to ensure that they address any potential activities that could amount to bribery.

Training on anti-bribery


Training should be given to all employees who may potentially be involved in situations where bribery could occur. This training should make clear to employees what is and what is not acceptable and how to act if caught in a situation where bribery is attempted.

Whistleblowing 


Organisations are recommended to review their whistleblowing procedures to ensure that there is specific mention of situations involving corruption and bribery.

Gifts and hospitality procedures


Organisations are recommended to review their gift and hospitality procedures and to consider whether the controls that have been put in place are sufficient to prevent bribery from occurring.

Contracts of employment


Whilst it is never possible to list all potential examples of gross misconduct it is recommended that specific mention should be made of corruption and bribery situations in disciplinary procedures. A specific clause relevant to bribery and anti-corruption should be included in contracts of employment where appropriate.

Risk assessments


Risk assessments of relevant situations where bribery could occur should be carried out. The named senior employee responsible for anti-corruption should review these risk assessments and identify actions that should be taken.

Monitoring and review


There should be a process in place to monitor anti-bribery procedures and training, and to make any amendments that are appropriate.

The government guidance to the Bribery Act 2010 is available on the Ministry of Justice website.

