How to deal with a dismissal
Introduction

Dismissal comes in many forms; “giving someone the sack”, “getting shut of someone”, “giving them the boot or elbow”. Ultimately, no matter how you say it, it is a difficult and trying area both for the employer and the employee. It is rarely a nice thing to do and even when people try to dress it up as something else (the favourite being redundancy); it is still dismissal.

Employers, understandably, feel uncomfortable when it comes to dismissal. The rule in this area is simple – don’t do anything until you get advice.
Dismissal of an employee occurs when:

· the employer terminates the contract, either with or without giving notice

· a fixed term contract ends and is not renewed

· the employee leaves, with or without giving notice, in circumstances in which they are entitled to do so because of the employer’s conduct.

According to Acas1, the independent conciliation service, among the commonest reasons for dismissal are misconduct, inability to do the job and redundancy. 

A dismissal will normally be ‘fair’ provided the employer has one of the six specific  reasons for the dismissal (see below) and has acted ‘reasonably’ in carrying it out. When somebody is dismissed, they often say they will claim 'unfair' or 'wrongful' dismissal. The terms are often used interchangeably, particularly in media reports, but in fact they arise from very different concepts.

Wrongful dismissal 

Wrongful dismissal occurs when the employer terminates the contract of employment, and in doing so breaches the contract. The most common example is terminating a contract without giving the contractual notice period. The period of notice is a matter for agreement between the parties, but is subject to minimum periods prescribed by law. Wrongful dismissal claims will generally be for the payment due for the notice period. 

Unfair dismissal 

Successive governments have given employees additional protection to that given by the law of contract. One of the earliest protections, dating from 1971, is the right of an employee not to be unfairly dismissed - it introduces a concept of 'fairness' into most dismissals. 

The law on unfair dismissal is principally contained in The Employment Rights Act 1996 (as amended). Recent important amendments to the Employment Rights Act have been made as follows:

· The Employment Equality (Age) Regulations 2006 - introduced procedures relating to employee retirement.

· The Employment Act 2008 - repealing the statutory disciplinary and dismissal procedures. (This Act does not apply in Northern Ireland.)

The basis of unfair dismissal law is that employees have the right to be treated fairly. In making a claim of unfair dismissal the employee needs to be able to demonstrate that s/he was dismissed, and that this dismissal was not fair for a specific reason. 

There are six potentially fair reasons for dismissal. To be fair, a dismissal must be for one of these reasons:

· capability or qualifications
· conduct
· illegality or contravention of a statutory duty
· some other substantial reason
· redundancy - see our factsheet for more information on this topic. 

· retirement - though this differs from the other potentially fair reasons for dismissal, regarding both the procedure and how 'fairness' is decided.

Fairness 

As well as falling within one of the six potentially fair reasons given above, an employer must also have acted fairly and reasonably in taking that reason as sufficient for dismissing the employee. This is more complex than it sounds, although it should always be borne in mind that an employment tribunal still has wide discretion on what it considers 'fair'.

Investigation 

Dismissal is a serious matter that needs careful handling. Before taking any action, managers should first establish the facts. And before considering dismissal, managers should also see if a more positive approach is likely to be effective.

Where conduct is the issue, the level of ‘proof’ that the employee committed an alleged offence is not as high as that required in the criminal courts. However, the employer must be able to demonstrate that there was a thorough investigation into the alleged offence. The employer must then be able to show that the investigation led to a reasonable belief that the employee had committed the offence, and that the decision to dismiss was reasonable. 

Where poor performance or capability is the issue, matters may be beyond the employee's control. The problems may be a result of inadequate leadership, bad management or defective systems of work, and if so, remedies (often involving learning and development) can be put in place.

Many cases of misconduct and poor performance can be dealt with by informal advice, coaching and counselling. Improvements can often be achieved through continuing feedback and joint discussion between individuals and their managers to identify the problem, establish the reasons for under-performance and agree the action to be taken. 

If all this fails, disciplinary action, possibly including dismissal, may need to be taken. 
Following a fair procedure 

Acas produces guidance in their Code of Practice2 on dealing with disciplinary and dismissal and grievance matters. Although employment tribunals only need to have regard to the Acas Code, and it does not have the force of law, in practice, employers must follow the Code otherwise:

· they will have difficulty convincing an employment tribunal that they acted fairly, and

· failure to follow the Acas Code may result in an order to pay compensation increased or decreased by 25% depending upon whether the employer or employee failed to comply (this applied from 6 April 2009 when the provisions of the Employment Act 2008 came into force).

In addition, an employer must follow their own contractual or customary disciplinary process or dismissal procedure for a dismissal to be 'fair'. 

As a basic guideline, three stages should be followed:

· The employee should be informed, in writing, of the alleged offence.

· There should be a meeting with the employee and employer to discuss the alleged offence. The employee is allowed to be represented at this meeting by a trade union representative or colleague.

· The employee should have the opportunity to appeal against any sanction.
Qualification to make a claim  

To balance the interests of employers and employees, there is a short period at the start of employment when employees do not enjoy protection from unfair dismissal: this is known as the 'qualifying period' and it is currently one year, although the Government are considering proposals to extend this to two years. 

There are exceptions to the requirement for one year’s service in order to bring a claim, for example, dismissals for:

· trade union membership or activities

· pregnancy or childbirth

· taking maternity, adoption, paternity or parental leave

· asserting a statutory right

· claiming the National Minimum Wage

· asserting rights under the Working Time Regulations.

These are also examples of automatically unfair reasons for dismissal.

Is the dismissal automatically unfair? 

The next step is to check whether the employee’s dismissal could be automatically unfair under the law. Examples of automatically unfair reasons for dismissal include those listed above, although there are further examples.  

Retirement dismissals

The Employment Equality (Age) Regulations 2006 introduced the concept of a 'planned retirement' into unfair dismissal law. Although the words 'planned retirement' do not appear in the final version of the legislation, it is a helpful concept in understanding how a dismissal for retirement can be considered 'fair'. 

The Government has taken advantage of European law allowing for age-related retirement to take place without falling foul of age discrimination law. However, the approach to retirement dismissals has changed again now meaning, in reality, that dismissal for reasons of retirement will be mighty difficult to justify – take advice!
Constructive dismissal 

Constructive dismissal occurs when the employee resigns as a result of the actions of the employer. The employer’s actions must amount to a fundamental breach of the employment contract: 

· The employer breaches the contract of employment.

· The employee resigns in response to the breach.

· The employee must resign in a timely manner and the resignation must be because of the breach.

The most common breach is that of the ‘mutual trust and confidence’ between the employer and employee.

Compensation for dismissal 

In wrongful dismissal claims, damages are calculated as for any other breach of contract so an employee will be entitled to their full net salary for the contractual notice period, and compensation for loss of other benefits for that period. 

Awards made by a tribunal in cases of unfair dismissal consist of a basic award to compensate for loss of job security and a compensatory award to reflect immediate and future loss of earnings. An additional award may be made where an order for reinstatement or re-engagement is made but not complied with. 

The amount of a statutory redundancy payment currently depends on an employee's age, length of service and the rate of a week’s pay (up to a maximum). 


Disclaimer :While every care has been taken in compiling this guide, The People Connection  cannot be held responsible for the any errors or omissions; the guide is not intended to be  a substitute for specific legal advice and/or professional advice.


