Understanding “working time”

Introduction 

Working time is one of those areas which is far reaching. It covers a wide array of things which may regular lead to questions from employees including break-times, holidays, maximum working hours in a week, special leave etc.  This is one of those areas which seems to be constantly changing so understanding it is key
Definition of working time

‘Working time' means any period during which the individual is working, is at the employer's disposal and is carrying out their activities or duties.

The basic rights

The WTR currently provide employees with the following basic rights and protections:

· a limit of an average of 48 hours a week over a 17 week period which a worker can be required to work

· a limit of an average of 8 hours work in 24 hours which night workers can work

· a right to 11 hours rest a day

· a right to a day off each week

· a right to an in-work rest break if the working day is longer than 6 hours

· a right to 28 days paid leave for full-time workers per year.

Opting out

 Organisations in Britain actively implement the opt-out clause to the 48 hour limit which allows for companies to ask employees to agree to work more than 48 hours a week in a 4-month period. But employers cannot force employees to sign an opt-out: it must be agreed to and employees cannot be fairly dismissed for refusing to sign one.

Holidays 

Employees are entitled to 28 days paid holiday (reduced pro rata for part-time employees). This may include the 8 public holidays. There is no statutory right that the holiday must be taken on public holidays; when leave is to be taken is, in the main, a contractual matter between the employer and employee. 


Special leave 

Employers are legally obliged to provide special leave to employees in particular circumstances, for example:

· carrying out public duties

· court service

· trade union duties and activities

· military training and service

· parental leave

· personal and domestic leave.

There are also statutory rights to request flexible forms of working and to request time off to train which follows the model of the right to request flexible working. 

Public duties


Employees who hold specified public positions have a statutory right under the Employee Rights Act 1996 to ‘reasonable’ time off work to carry out their duties. These include:

· Justices of the Peace

· local authority members

· members of health bodies

· school and college governors

· members of police authorities.

Court service 

Most court service is for jury service but employees may also be called as witnesses. Employers are not legally required to provide time off for jury service but could be found in contempt of court if they refuse to do so. Thus, in effect, employees’ right to time off for jury service is protected by law. 

Individuals summoned for jury service are expected to attend court unless they are ineligible, disqualified or excused by the court. Jury service can be deferred. Among the categories of people who qualify for deferral are:

· shiftworkers and night workers – shiftworkers’ service should be deferred to a period when they do not have to attend during a rest day

· teachers or students during term time.

Applications for jury service to be excused on grounds of conflict with work requirements are likely to result in deferral unless excusal is clearly necessary. Each application will be considered on its own merits and applications must be made by those who have been summoned – employers cannot make them on employees’ behalf. 

Employers are not legally required to pay employees while they are undertaking jury service. However, jurors are entitled to claim for travel and subsistence and for loss of earnings, up to a maximum daily rate.

Trade union duties and activities

Officials of recognised trade unions have statutory rights to take a reasonable amount of paid time off to carry out their duties, while union members have rights to reasonable unpaid time off to participate in union activities. Union learning representatives are also entitled to reasonable paid time off. 

For officials (shop stewards and the like) appropriate duties must be concerned with:

· negotiations with the employer

· other functions on behalf of employees – terms of employment, discipline etc

· relevant training in, for example, negotiating skills or legislation.

Examples of the sort of activities that might entitle union members to unpaid time off include:

· attending workplace meetings about the outcome of negotiations

· meeting full-time officials

· voting in union elections.

Military training and service

Members of the Volunteer Reserve Forces undertake training and may be required to serve alongside the regular forces. Most employers are under no legal obligation to provide time off for military training, but the majority of employers provide at least some paid time off. 

Reservists do not suffer loss of earnings during military service – if their normal pay is higher than their military pay, they can claim the difference. Employers may claim for the costs of replacements or overtime if existing staff cover for reservists. 
Maternity, paternity, adoption and parental leave

Women employees have had statutory maternity rights for many years. Since April 2003 fathers and adoptive parents also have statutory rights to adoption leave and paternity leave. The amount of paternity leave available will increase for parents of children whose expected week of birth (or matching for adoption) begins on or after 3 April 2011. Paternity and adoption leave rights also apply to partnerships of the same sex. 

In addition to maternity, paternity or adoption leave an employee with one year’s continuous employment who is the parent of a child under five has the right to take a total of 13 weeks’ unpaid leave during the first five years of the child’s life. The leave should be taken in blocks of one week or more and is subject to a limit of four weeks a year. Part of a week taken as parental leave counts as a full week. A minimum of 21 days’ notice of intention to take parental leave must be given. 

Personal and domestic leave

All reasonable employers will grant time off, paid or unpaid, for personal reasons such as bereavement or illness, or domestic emergencies like fire, flooding or burglary. There is a statutory right to time off to make arrangements to care for dependants in certain emergencies, and to make funeral arrangements for dependants and attend their funerals. Under the 1996 Employment Relations Act, employees may take a reasonable amount of time off to deal with an emergency relating to a dependant.  

A dependant includes:

· the employee’s spouse or civil partner, child, parent or someone who lives in the same house (but not a lodger or tenant), or

· any person who reasonably relies on the employee for assistance when they fall ill, are injured or assaulted, or to make arrangements for provision of care in the event of their illness or injury.

What is ‘reasonable’ is not specified in the legislation as it will depend on the circumstances, but one or two days will probably be sufficient for most typical emergencies such as having to make arrangements for a sick child.  

There is no right to time off to attend medical or dental appointments and employers’ practices vary. Some may ask employees to make up the time or use annual leave. Others may grant unpaid leave.
Disclaimer :While every care has been taken in compiling this guide, The People Connection  cannot be held responsible for the any errors or omissions; the guide is not intended to be  a substitute for specific legal advice and/or professional advice.


